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potertial need for future long-term
care, the timedine of such need for care,
and engage in 3 thorough discussion
related to their goals and objectives for
their assets both during their Metime
and upon their passing Once assets
are funded im0 a Medicaid asset
protection trust, they should not be
accessed for the benefi of the grantor.
Therefore, careful consideration must
be given regarding what assets to place
o 3 MAPT and how such assets wil
be managed both in the near future X
well 3s the long term.

Cients must also ghve careful
consideration to the five-year lockback
rule imposed by Medicaid. This is a
period of ime during which any assets
that have been transferred for less
than far market value are subject to a
penalty imposed by the state Medicad
agency, therefore creating a period
of time in which Medicaid coverage &
not avallable and the client/Medicaid
apphcant must therefore privately pay
for long-term care services. Because
thire s no consideration for the
transfer 10 a trust these transfers
10 & MAPT are considered a gift, and
are therefore subject to the fve-year
lookback rule,

Accordingly, o chients are uncertain
regarding ther health or abiity
0 stay ot of 3

We often see clients who believe they
have irrevocable Medicaid Asset
Protection Trusts but, upon review, are
missing many key provisions required
by the state and federal government.

nursing home for &t least five years
after establishing a3 MAPT, then ths
type of trust may not be the best option
for them. Even if it i cetermined that
3 MAPT & not the best fit. there are
stll lst-minute opticns that can be
employed with proper planning and
legal advice which wil Jllow clents to
save at least a portion of their otherwise
avallable assets and st become
qualfied for Medicaid senvices.

¥ a dient has determined that
establshing @ MAPT is in their best
interest, then comsuking with an
experienced and knowledgeable ekder
Lw attorney & essentl to ensure
the trust s appropriately drafted and
funded so

that & meets the requirements of both
the state and federal rules.

What significant laws
and regulations should
be considered as part of
this process?

Trusts are subgct to a plethora of
lws and regulations, induding but
centainy not kmied to, state and
federal Liws regarding  establishing
and administenng trusts, IRS rules and
reguiations regarding Lination of trusts,
and ste-spedific tax laws regarding
gitng estate and Inheritance tanes.
However, s it relates 1o Medicaid asset
protection trusts, the most important
laws and regulations 1o be considered
are those establshed by the United
Staes Department of Health and
Human Services, Centers for Medicare
& Medcad Services, a5 well a5 the
specfc state agency charged with
adminstering  and  enforang  the
Medicad rules and regulations - which
In Rhode Isand & the Department of
Human Services, Office of Health and
Human Services.

Because Medicad & 3 federal program
mandated to the stites, which the
states can legislate around, both the
federal and tate Lws and regulasons
must be considered carefuly when
engaging  In Mediaid plnning
induding establishing and funding
MAPTS. Without the appropriate terms
and condtions as required by such
laws and reguiations, 3 trust could,
on its face, seem 10 provide asset
protection, but not actually accomplish
such purpose when evaluated by the
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state agency, We often see chents who
believe they have irrevocable Medicaid
Asset Protection Trusts bt upon
reAew, 3re MISSING Many kéy provisions
required by the stae and federad
ROVernment. AS a resul, the protection
initially sought may be lost

Are there any significant
pitfalls that can occur
when setting up a trust?
How might these be
circumvented or best
prepared for before they
arise?

Whie setting up a trust can feel
compiicated and overwhelmeng,
working with an  expenenced estate
plnning and elder Law atomey can
make all the difference. Common
pifalls that arise when settng up a trust
include nox thinking through all of the
possible scenanics, including the “what-
15", and ¥ this, then that”, 35 well a8 not
gMNg adequate consideration to the
Indricuals designated as trustee and
the powers of the trustee. Addtionally,
and arguably most importantly, the
biggest downfall we see with trusts s
that chents do not aways understand
how 10 correctly fund them and
rettle assets or update beneficary
desgnations 1o make sure the truses
are effeave and accomplish their
goals. Wehout proper funding, a trust
is only an expensive piece of paper.
Comrect trust fundng can provide
asset protection, tax avoidance and a
streamiined process for survvors,
well as probate avoidance.

Under what
circumstances might you
recommend a Medicaid
asset protection trust

to a client? What might
cause you to advise
against this?

A trust of some sort & recommended
for most chents who own real estate and
have goals of provding for ther loved

ones In 3 meaningful way. However,
what type of rust is appropriate differs
depending upon the chents specfic
situation, Including their goals, assets,
care needs, and overall heath

In general, trusts are a helpful tool to
S0 probate and ensure assets pass
without significant delay or difficuky
upon one's death. Revocable trusts
maingain power in the grantor 10
manage ther own assets and affairs.
AS 3 result, while they provide probate
avoidance, they 60 NOL Protect assets
for longterm care planning and
Medicaid purposes.

On the other hand, & Medicaid Asset
Protection Trust intudes the benefits of
probate avodance that 3 revocable trust
includes, but also has the added benefit
of protecting assets from Medicaid bens
after the expration of five years from
the time the trust was establshed and
funded. The detriment, howewer, IS
that in Order 10 ensure Maximum asset
protection, MAPTS must be Irrevocable,
and the grantor should not be the
trustee. Therefore, the gramtor must
have a trusted famidy member or friend
whom they are comfortable appointing
a5 trustee to manage the assets in the
way the grantor has directed through
the trust

Therefore, 3 MAPT & not right for
everyone, Specfically, In  situations
where it is not Clear that the grantor
has a penod of at least five years before
the need for long-term care is kkely 10
aise, exher because of age or heakth
conduion, then an irrevocable asset
protection trust may not be the best
option. Additionally, If the grantor does
not have a trusted person whom they
can designate as trustee 10 manage
the trust in leu of the grantor, then this
type of trust may not be the best way
for the clent to accomplish thewr goals.

Trust planning s complex and there
are many types of trusts avalable
The correct type of trust depends
upon a number of factors, and the
same planning techniques are not
appropriate for everyone
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